
APPENDIX N

TOUGH ELIGIBILITY DECISIONS

1. Drug and Alcohol Dependency

Current drug abusers are excluded from the definition of an individual with a disability under
Section 504. OCR Staff Memo, 16 EHLR 609

Local educational agencies may take disciplinary action pertaining to the use or possession of
illegal drugs or alcohol against any student with a disability who is currently engaging in the illegal
use of drugs to the same extent that such disciplinary action is taken against nondisabled
students. Letter to Zirkel, 22 IDELR 609

In 1990, Congress amended Section 504 and gave directions on drug and alcohol addiction and
eligibility for Section 504 accommodations. 

• A person who is currently using illegal drugs does not qualify under Section 504.
• General consensus is that a student who has been diagnosed as an addict, is currently

using alcohol but is not violating the school code regarding drugs and alcohol, may be
eligible for Section 504 protection.

• It is generally accepted that nicotine addiction does not qualify a person for Section 504
protection. 

2. ADD/ADHD

The Office for Civil Rights has made it clear that attention deficit disorder and attention deficit
hyperactivity disorder may be disabilities to be considered under both IDEA and Section 504
(Joint Policy Memorandum, 18 IDELR 116). Even so, that condition must cause either an adverse
effect upon educational performance under IDEA, or a substantial limitation upon a major life
activity under Section 504, in order for the particular student to be eligible for any services under
either law. The decision regarding adverse effect is made by the ARC; the decision regarding
substantial limitation is made by the school Section 504 team. (Reference the discussion in Item
5 below.)

3. Other Health Needs

A number of health needs that may not “adversely affect educational performance” (IDEA) may
be found to meet eligibility criteria (“substantially limits a major life activity, health issues, e.g.,
breathing”) under Section 504. 

Examples are:
i. Insulin-dependent diabetic whose blood sugar level had to be monitored.
ii. Chronic asthma.
iii. Severe allergies requiring prescription medication.
iv. Temporary disability, which causes absences beyond district health policy.
v. Arthritis.
vi. Epilepsy.
vii. HIV/AIDS.



An evaluation is required in order to determine whether the condition “substantially limits a major
life activity.”

The phrase “physical or mental impairment” includes, but is not limited to, such contagious and
noncontagious diseases and conditions as orthopedic, visual, speech and hearing impairments,
cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes,
mental retardation, emotional illness, specific learning disabilities, HIV disease (whether
symptomatic or asymptomatic), tuberculosis, drug addiction, and alcoholism.

The ADA expands, and does not limit, the contagious and noncontagious listing of disease;
communicable diseases are eligible for protection under Section 504, and the law bars any
blanket school board policy limiting the attendance of such students. Eligible students with AIDS,
for example, are entitled to FAPE, which may include placement in a general education setting
unless the student presents a significant risk of contagion. (EHLR 441:114, 1988)

Suggested considerations of eligibility status in the area of health concerns:

(I.) What is the appropriate educational setting for the child without regard for the disease?
(II.) Is there a “significant risk level” for transmission of the disease so that the child would not

be “otherwise qualified” to be in that setting? This determination is to be made by medical,
not educational, personnel. If the answer is no, then the child is to be served in the
appropriate educational setting for the child without regard for the disease.

(III.) If there is significant risk of transmission, is there an accommodation that would make that
setting appropriate for the child?

(IV.) If an accommodation is being considered, the “probable effect” on the child’s
“psychological and educational” development must be assessed.

4. Socially Maladjusted

“The term (emotional disturbance) does not apply to children who are socially maladjusted,
unless it is determined that they have an emotional disturbance as defined in this section.”
[IDEA Regulations Section 300.8(c) (4)(2)]. However, the court has found that socially
maladjusted is a mental impairment that triggers consideration for eligibility under Section 504.
To be Section 504-eligible, the student had only to establish that his social maladjustment was a
mental impairment that substantially limited a major life activity, such as his ability to attend
school or to learn. [Irvine (CA) United School District, 353 IDELR 192 (OCR 1989)]. Thus a
student could be covered under Section 504 if he has a disability, as opposed to engaging in
volitional conduct out of perversity, rebelliousness, problems at home, etc., notwithstanding his
possible ineligibility under IDEA. Poor behavior alone doesn’t mean that a physical or mental
impairment exists.

5. Learning Disability and Not Eligible for IDEA Services

Is there the possibility of the existence of a current learning disability that creates a substantial
limitation in the major life activity area of learning that would not qualify a child under IDEA?
Several issues must be weighed and considered by the Section 504 team. 

• The impact of the changing face of LD eligibility determination under IDEA 2004 will cause
new interpretations, for example: a severe discrepancy between ability and performance
must not be required by the SEA; the response to intervention efforts must be implemented
presumably by general education. In addition, the team must consider how adverse effect



upon learning (IDEA) actually differs, if in fact it does, from a substantial limitation upon the
major life activity area of learning. 

• ADA ensures that an impairment that substantially limits one major life activity need not limit
other major life activities in order to be considered a disability (e.g., reading, learning,
thinking, concentrating). 

• These issues would have to be considered and reconciled on a case-by-case basis by the
school Section 504 team. 

6. Regarded as Having an Impairment – Example: Communicable Diseases

The eligibility under Section 504 includes not only the student who demonstrates the actual
presence of a physical or mental impairment that substantially limits a major life activity, but also
the student who is regarded as having an impairment. Therefore it may be only the attitude of
others toward such an impairment that causes the limitation. In the case of communicable
disease, such as testing positive for HIV, the actual symptoms may not have advanced to the
point that there is a current physical condition substantially limiting a major activity (thus
triggering the requirement for a Section 504 plan). But there are clearly attitudes that may lead,
through attempts to exclude the individual from school, to a substantial limitation of the major life
activity of learning. Such students are entitled to passive nondiscrimination but not to affirmative
special treatment, such as a Section 504 plan. The district must avoid discrimination against such
students due to attitudes or perceptions, but those students are not entitled to a Section 504 plan
because they do not have a current disability that substantially limits a major life activity area.

7. Record of a Disability – Example: Student Is Released from Special Education (IDEA)

The Section 504 eligibility definition also includes students who have a record of a disability. In
such a situation, the attitude of individuals may present the problem and not the presence of a
current disability. Thus the student who is released from IDEA may or may not have eligibility
under Section 504 due to another disability that substantially limits a major life activity area. (This
issue may have been addressed appropriately under the previous IEP.) Or there may be no
current disability; therefore, only the avoidance of discrimination due to attitude or perception is
at issue; no Section 504 plan is required. The IEP team should make this determination of
Section 504 eligibility at the time of transition to full services in general education.

8. Impairment Is Episodic, in Remission, or Mitigating Measures Are in Use

Consideration must be given to the following:

• An impairment that is episodic or in remission is a disability if it would substantially limit a
major life activity when active.

• The determination of a disability shall be made without regard to the ameliorative effects of
mitigating measures.  

Some Section 504 teams are indicating that the student is a student with a disability, but
accommodations are not necessary at present; the team then develops a Section 504 plan for
close continued monitoring of the child’s educational success. This monitoring would include any
serious disciplinary issues that might occur, as a manifestation determination would have to occur
prior to any significant change in placement. All procedural rights would be activated through this
plan, including notice and periodic reevaluations.




